
IN THE CIRCUIT COURT OF JACKSON COUNTY
AT KANSAS CITY

SAMUEL K. LIPARI, )
)

Plaintiff, )
)

~ )
)

CHAPEL RIDGE MULTIFAMILY LLC, et al., )
)

Defendants. )

Case No. 0916-CV38273

REPL Y IN SUPPORT OF THE GE DEFENDANTS' AND JEFFREY IMMEL T'S
MOTION TO DISMISS PLAINTIFF'S AMENDED PETITION

Defendants General Electric Company ("OE"), General Electric Capital Business

Asset Funding Corporation ("OE Capital") and GE Transportation Systems Global

Signaling, LLC ("OE Transportation") (collectively, the "OE Defendants") and

Defendant Jeffery Immelt hereby file this Reply in Support of their Motion to Dismiss

(the "Motion").

I. INTRODUCTION.

In the GE Defendants' and Immelt's Motion to Dismiss, they focused on certain

specific deficiencies that exist in Plaintiff's Amended Petition regarding his contract

claim (Count III) and his tortious interference claim (Count IV). Plaintiffs Opposition

to the OE Defendants' and Immelt's (hereafter the "Moving Defendants") Motion to

Dismiss is as confusing and illogical as his Amended Petition. Even in the confusion and

illogical haze of Plaintiff's Amended Petition and Opposition, however, it is still clear

that Plaintiffs Amended Petition should be dismissed.l

J Plaintiff claims that the moving defendants arguments in their motion to dismiss in this case were
identical to the arguments they raised in their motion to dismiss the GE II lawsuit. However, even a
cursory review of the two motions demonstrates the falsity of plaintiffs claim. For example, the GE
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II. LEGAL STANDARD.

The Moving Defendants acknowledge that when ruling upon a motion to dismiss

courts are to give deference to a plaintiffs well-pled petition. However, a well-pled

petition is one that contains facts that support the underlying claim. See Mo. R. Civ, P.

Rule 55.05. See also LiC. Development Co., Inc. v. Lincoln County, 26 S.W.3d 336, 339

(Mo. App. 2000). A court's deference does not extend to a petition that contains

conclusions, assumptions, suppositions, or irrelevant musings. In fact, courts should

ignore the statements in a pleading that constitute conclusions, assumptions, suppositions

or irrelevant musings. Murray v. Ray, 862 S.W.2d 931,934 (Mo. App. 1993).

Here, the majority of Plaintiff's Amended Petition (if not all of it) is filled with

improper conclusions, assumptions or irrelevant musings. (See e.g., ,,306-331 of

Plaintiff's Amended Petition). Accordingly, the Court should disregard those parts of

Plaintiffs Amended Petition when ruling on the Moving Defendants' Motion to Dismiss.

III. ARGUMENT.

A. Plaintiff's Claim of Breach of Contract Fails Under Any Analysis

Plaintiff expends at least parts of six pages and twenty-five paragraphs of his

Amended Petition attempting to assert that he satisfied the Statute of Frauds because a

solitary email constituted a written contract or agreement under 15 U.S.C. § 7001. See

e.g., ,,360-362,406-414. In response to Plaintiffs allegations, the Moving Defendants

demonstrated that Plaintiffs Amended Petition should be dismissed because Plaintiff

failed to satisfy the Statute of Frauds and he failed to satisfy a condition precedent of the

alleged agreement.

defendants are addressing for the first time that to Fricke's e-mail does not satisfy either R.S_ Mo 4J2.010
or 432.220.
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In his opposition brief, Plaintiff appears to have dropped his argument that there

was an electronic contract. Instead, Plaintiff seems to argue for the first time that the

Statute of Frauds does not apply at all because the parties partially performed the

contract See Plaintiff's Suggestions in Opposition to Moving Defendants' Motion to

Dismiss at pages 5-6. Plaintiff cannot re-plead his Petition in his opposition to a motion

to dismiss. Thus, the Court should reject Plaintiffs new contentions and it should

dismiss Plaintiffs Amended Petition against the Moving Defendants.

B. Plaintiff's Claim of Breach of Contract Against GE Capital and
Jeffrey Immelt Fails Because Even Under Plaintiff's Strained
Amended Petition, They Were Not Parties to any Alleged Agreement
With Medical Supply

Plaintiff claims that the "GE defendants breached their contract with Medical

Supply Chain, Inc and Samuel Lipari ... " See Amended Petition at ~ 426.

Unfortunately, nowhere in his Amended Petition does the plaintiff identify or define the

"GE defendants". Moreover, it is extremely difficult, at best, to discern who plaintiff is

claiming is a party to the alleged contract with Medical Supply, Inc. Based upon the

entire Amended Petition, it appears that plaintiff claims that it was GE and OE

Transportation that were the only parties to the contract. See Amended Petition at~. 300.

Assuming, for the purposes of this argument only, that plaintiffs Amended Petition sets

forth a cause of action for a claim of breach of contract, then it does so only against GE

and GE Transportation. Plaintiffs claim of a breach of contract against GE Capital and

Immelt should fail because not even the plaintiff claims they were parties to the alleged

agreement.
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C. Plaintiff's Claim of Breach of Contract Fails Because He Cannot
Satisfy the Statute of Frauds.

1. Plaintiffs Breach of Contract Claim Fails to Satisfy the
Requirements ofR. S. Mo. § 432.010

Plaintiff concludes throughout his Amended Petition that Medical Supply Chain's

purported contract with one (or more) of the moving defendants satisfied the Missouri

Statue of Frauds because there was a signed written agreement between the parties. See,

es. ~~300 and 303. However, plaintiff cannot fulfill the requirements of R.S. Mo. §

432.010.

§ 432.010 requires, in part, that the written agreement be "signed by the party to

be charged therewith." Id. Additionally, even if an agent signs the agreement, the agent

can not bind the principle "unless such agent is authorized in writing to make said

contract." ld. Here, plaintiff, by virtue of his own pleadings, can not satisfy the

requirements of § 432.010 because none of the moving defendants signed the purported

agreement.

Plaintiff has named General Electric Company, General Electric Capital Business

Assets Funding Corporation, GE Transportation Systems Global Signaling, LLC and

Jeffrey Immelt as the four defendants to this action. See Amended Petition at 'If'lf 13-16.

Thus, under plaintiffs theory, all four defendants had to sign the contract in order to

satisfy the requirement under § 432.010 that the written agreement is actually "signed by

the party to be charged therewith." However, according to plaintiffs amended pleading,

none of the four defendants signed the alleged agreement. Rather, plaintiff alleges that

George Fricke accepted the terms of the agreement when he sent an email acknowledging

the offer. See, e.g., Amended Petition at ~~ 408 and 411. Plaintiff further alleges that
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George Fricke was employed by GE Commercial Properties. See Amended Petition at '1
347 ("347. On or about April is", 2003, SAMUEL K. LIPARI contacted George Frickie

(sic) with GE COMMERCIAL Properties and indicated that he had an interest in

purchasing the building.").

Thus, as pled by plaintiff, the party to be charged with fulfilling the alleged

agreement should have been "OE COMMERCIAL Properties" because it was the only

signatory to the agreement. Notwithstanding this requirement, plaintiff has not sued GE

Commercial Properties and, consequently, it is not a party to this suit. More importantly,

because none of the moving defendants signed the so called agreement, plaintiff can not

satisfy the Statue of Frauds against them and his breach of contract claims against the

four of them should be dismissed.

Even if plaintiff were to argue that Fricke was an agent acting on behalf of the

moving defendants (which he can not), the agency argument would still not satisfy the

Statute of Frauds because there is no allegation that Fricke had written authorization from

the moving defendants to make the contract to terminate the lease. See Schmidt v. White,

43 S.W.3d 871 (Mo. App. 2001). In Schmidt, plaintiffs attorney and defendant's

attorney negotiated and ultimately reached a settlement agreement pertaining to a failed

real estate transaction between the parties. After the settlement was reached, defendant

refused to close the transaction and plaintiff filed a motion to enforce the settlement. Id.,

at p. 873. The trial court granted the motion to enforce but the court of appeals reversed

because the settlement did not satisfy the requirements of the Statute of Frauds. Id. More

specifically, the court reasoned that under the Statue of Frauds, the defendant's attorney

had to have written authorization to enter into the settlement agreement. Because the
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defendant's attorney did not have written authorization to enter into the agreement, it (the

agreement) violated the Statue of Frauds and was unenforceable. Id., at p. 874. In other

words, even though the agreement was in writing and even though it was signed by the

defendant's agent, the contract still violated the Statute of Frauds because the defendant's

attorney-agent did not have written authority to enter into the agreement.

Here, Plaintiff did not plead and can not plead that George Fricke had written

authorization to enter into the agreement. Therefore, the purported agreement violates

the Statute of Frauds. Plaintiff's inability to allege a written authorization is fatal to his

breach of contract claim and the court should dismiss Count III. Id.

2. Plaintiff's Breach of Contract Claim Fails to Satisfy the
Requirements ofR. S. Mo. § 432.220

Even if plaintiff's breach of contract claim could survive the requirements of §

432.010 (which it can not), Plaintiff's breach of contract claim should still fail because he

can not satisfy the requirements of § 432.220.

Plaintiff asserts in his Amended Petition that the purported agreement between

Medical Supply and George Fricke satisfies the Statute of Frauds because the agreement

was in writing through electronic means. Under Missouri law, whether electronic

communications constitutes a written agreement so as to satisfy the Statute of Frauds is

governed by R.S.Mo. § 432.220.2. § 432.220.2 provides that "[s]ections 432.200 to

432.295 apply only to transactions between parties each of which has agreed to conduct

transactions by electronic means. Whether the parties agree to conduct a transaction by

electronic means is determined from the context and surrounding circumstances,

including the parties' conduct."(emphasis added) Id.
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Here, Plaintiff does not allege, nor could he, that the parties specifically agreed to

conduct the claimed transaction by electronic means. Moreover, Plaintiffs allegations do

not demonstrate that the parties, through their conduct, agreed to use electronic means to

conduct the alleged transaction by electronic means. Plaintiff cites Crestwood Shops,

L.L.C V. Hilkene, 197 S.W.3d 641 (Mo. App. 2006), in support of his argument that

§432.220 applies. However, Hilkene stands in stark contrast to the pleadings of the

instant case.

In Hilkene, the Defendant sent an email to the Plaintiff in which she (the

Defendant) stated that she wished to release herself from the lease if her issues were not

resolved by a date certain. 197 S.W.3d at 645-646. Additionally, the Defendant stated

that she would be available only by email and that if Plaintiff were to send another

certified letter, it should send it by email so that time would not be wasted. Id. at 646.

The following day, Plaintiff accepted Defendant's offer and released both parties from

any and all obligations. [d.

As one of her arguments, Defendant contended that her email did not satisfy the

Statute of Frauds as a signed writing because the parties did not agree to conduct lease

transactions by electronic means. Id. at 651. Both the trial court and the appellate court

disagreed with Defendant's argument. Specifically, the Court of Appeals found that:

Section 432.220.2 requires the trial court to examine the "context and
surrounding circumstances, including the parties' conduct" in determining
whether the parties agreed to conduct the transaction by electronic means.
As noted above, the parties communicated primarily through email. They
explicitly agreed to communicate only in writing. Further, Ms. Hilkene
complained when Crestwood communicated with her via certified letter
because the letter took two days to reach her. She demonstrated a
preference for email because of its speed. Moreover, she conveyed her
offer to terminate the contract via email and stated that she could only be
reached through the use of email. The trial court found that this evidence
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was the manifestation of an intent to conduct business through email,
Deference is given to the trial court's findings of fact (citation omitted).
The trial court's findings and conclusions are not error.

The contrast between the facts in this case and the facts in Hilkene could not be

greater.

Means of Communication

In Hilkene, both parties insisted that all communications be sent by email.
ta. at 652-653.

Here, neither party demanded that all communications be in writing and
sent by emaiL In fact, it is clear from Plaintiff's Amended Petition that the
parties used virtually every form of communication, including regular mail
(~360); voice mail (~361); email (~362); and telephone conversation
(~ 362). In fact, as pled by Plaintiff, there was only one instance of the use
of email.

Offir

In Hilkene, the offer to terminate the lease was made by email. In the
offer, the defendant told the plaintiff to respond by email. Jd.at 653.

Here, Plaintiff made his proposal by letter. (~360).

Acceptance.

In Hilkene, the plaintiff accepted the defendant's offer to terminate by
email.ld.

Here, the GE Defendants responded to plaintiff's proposal in a telephone
conversation? (~362).

In Hilkene, the parties' insistence that all communications be in writing together

with Defendant's' insistence that the writings be conveyed by email, the conveyance of

her offer by email and her statement that she was only available by email and the email

conveying acceptance of the offer led the Court to conclude that the parties, by their

2 Although Plaintiff alleges that the GE Defendants accepted his offer, the Moving Defendants deny that
there was ever an acceptance of Plaintiffs offer. See infra at pp, 4-6.
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conduct, agreed to conduct the transaction by electronic means. 197 S.W.3d at 653.

Accordingly, the Court in Hilkene determined that R.S.Mo. 432.220 was satisfied. ld.

Here, none of these factors exist. Plaintiff can only point to a single email and

that email post-dates a previous conversation that Fricke had with Plaintiff's then

counsel, Bret Landrith, regarding the proposal. Amended Petition at ~ 362. After the

conversation, Fricke3 simply sent an email to Landrith confirming that they had talked

about his (Landrith's) proposal to terminate the existing lease. Id. After the email

confirming the conversation, Fricke left Landrith a voice mail telling him to draft certain

documents or to let him know whether Fricke should draft them.4 Thus, there is nothing

about the parties' behavior that could lead the court to conclude that the parties agreed to

conduct the transaction by electronic means. Because Plaintiff cannot satisfy

§ 432.220.2, his purported agreement is not memorialized in a written, signed document

and, therefore, the Statute of Frauds is not satisfied. Plaintiffs failure to satisfy the

Statute of Frauds should result in a dismissal of Count III of his Amended Petition.

D. Plaintiff's New Argument Regarding Performance Does Not Render
the Purported Agreement Enforceable.

Plaintiff s Amended Petition alleged the satisfaction of the Statute of Frauds.

Nonetheless, Plaintiff in his opposition appears to now be arguing for the first time that

the Statute of Frauds is not even applicable because the agreement was fully performed.

Plaintiff provides absolutely no basis or citation to his Amended Petition for his new

contention that the agreement was fully performed. 5 In fact, Plaintiff expressly alleges

3 As stated earlier, Fricke is not an employee or an agent of any ofthe GE Defendants. Compare Plaintiffs
Amended Petition at ~ 347 with ~'\I13-16. See infra at p. 5.
4 Interestingly, Plaintiff neither drafted any documents nor did he instruct Fricke to do so.
5 As stated previously, Plaintiffs attempt to re-plead his Amended Petition in his Opposition to the Motion
to Dismiss is inappropriate and should not be considered.
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that Medical Supply partially performed the terms of the contract. See Amended Petition

at ~ 304. Because Plaintiffs baseless argument of full performance is not supported by

Plaintiffs own Amended Petition, the Court should discard the argument and dismiss

Count Ill.

Plaintiff also argues that it supposedly partly performed the agreement and that its

partial performance should take the case out of the Statute of Frauds. Plaintiffs

argument is without merit and Plaintiff's claim of breach of contract cannot survive.

Under Missouri law, the doctrine of part performance is "a creature of equity and

has no application to an action at law for breach of contract." Urological Surgeons, Inc.

v. Bullock, 117 S.W.722, 728 (Mo. App. 2003). In Bullock, the Plaintiff was seeking

monetary damages for an action at law, namely a breach of contract. Because the

Plaintiff was seeking legal remedies rather than equitable ones, partial performance could

not take the case out of the Statute of Frauds and Plaintiffs claim failed. Id. at p. 728.

Here, Plaintiffs claims against the Moving Defendants is a legal claim, namely a

breach of contract. Moreover, the only damages Plaintiff alleges in his Amended

Complaint are monetary in nature. Because Plaintiffs claim of breach of contract is an

action at law, partial performance is not applicable and, therefore, it cannot take this case

out of the Statute of Frauds. ld.

Even if Plaintiff could claim that it was seeking equitable relief against the

Moving Defendants (which he cannot), Plaintiff's claim of partial performance should

still fail because Plaintiff has not made the necessary showing that its position has so

materially changed that it would be grossly unjust or constitute a deep seated wrong to
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one of the parties if the contract was not enforced. See Meyer v. ripe, 14 S.W.3d 117,

121 (Mo. App. 2000).

Here, Plaintiff has not alleged in his Amended Petition that Medical Supply so

materially altered its position that it would be grossly unjust or create a deep-seated

wrong to demand the enforcement of the Statute of Frauds and reject the contract.

Moreover, it is not likely that Plaintiff will ever be able to make such a showing. In

Meyer, even though the Respondents incurred a $500 expense to commission a survey,

borrowed $5000 to pay Appellants and had to pay interest on the loan, the Court still

found that the "Respondents' position ha[d] not been so materially changed so as to cause

gross injustice." Id. Here, neither Plaintiff nor Medical Supply incurred any expenses or

borrowed any money because of the purported agreement. Because Medical Supply's

position was not so materially changed, there is no gross injustice or deep-seated wrong

in enforcing the Statute of Frauds.

E. Plaintiff Has Not Properly Plead His Tortious Interference Claim.

Plaintiff claims that the Moving Defendants tortiously interfered with two

separate business expectancies. Neither of these claims have been plead appropriately

and should be dismissed.

Plaintiffs first business expectancy pertains to a relationship he has with a

Michael W. Lynch. See Amended Petition at ~ 432. Plaintiff claims that his expectancy

was that Lynch was to help him locate a publicly traded company to fund Medical

Supply's entry into the market.6 Putting aside for now whether Plaintiffs claim actually

constitutes a "business expectancy," Plaintiffs pleading is still defective because it fails

6 It is not clear from Plaintiffs Amended Petition whether it was his expectancy or Medical Supply's
expectancy that was breached.
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to claim that it was the Moving Defendants who interfered with the expectancy. Rather

Plaintiff alleged that it was Seyfarth Shaw and Alcoa. acting as General Electric

Defendant's purported agents that caused the breach. But Plaintiff does not allege any

Jacts to support his contention that somehow Seyfarth Shaw or Alcoa were acting as the

Moving Defendant's agents during the alleged events. Without any factual allegations

that Seyfarth Shaw and Alcoa were the Moving Defendants' agents, there is no allegation

that the Moving Defendants interfered with anything.

Plaintiff's pleading is defective for the additional reason that his claim for lost

profit damages is inappropriate. Plaintiff does nothing to refute the Moving Defendants'

argument on this point. Because a necessary element of a tortious interference claim is

damages, Plaintiff's failure and inability to properly plead damages is fatal to his case.

Plaintiff s second alleged business relationship or expectancy was with US Bank

and US Bancorp to capitalize Medical Supply's entry into the hospital supply market.

See Amended Petition at 'if'if 440-443. Plaintiffs claims are inconsistent with positions he

has taken in previous judicial proceedings. In 2002, Medical Supply sued US Bancorp,

US Bank and many others.' In the first US Bancorp case, Plaintiff did not allege that he

had a relationship with US Bancorp that was then severed because of the Moving

Defendants. In fact, he alleged the opposite. In US Bancorp I, Plaintiff plead that US

Bancorp refused to establish an account for Medical Supply because of the Patriot Act

and US Bancorp refused to lend money to Medical Supply. Plaintiff cannot now retract

those claims or act as though he nor Medical Supply ever alleged them. Moreover,

7 Medical Supply's 2002 lawsuit against US Bancorp was the first in a long series of suits initiated by either
Medical Supply or its founder, Sam Lipari. All told, Medica! Supply and/or Lipari have filed at least five
other lawsuits against a litany of Defendants. All of Plaintiffs or Medical Supply's suits allege violations
of Antitrust laws or violations of RICO or the Patriot Act as well as breach of contract and tortious
interference claims.

12
KCP-3074329-7



Plaintiff now claims that he sued US Bancorp before he ever even met with any of the

Moving Defendants. See Amended Petition at ~ 421. Thus, it is not possible for the

Moving Defendants to have interfered with the relationship between Medical Supply and

US Bancorp (to the extent one ever existed) after the alleged relationship was already

severed. Because Plaintiff cannot show that Medical Supply had a valid business

relationship that the Moving Defendants, or anyone else, could have interfered with,

Plaintiff's tortious interference claim should fail.

F. Plaintiff's New Claim Against Immelt is Completely Improper.

Rather than refuting these arguments or directing the Court to the allegations in

the Amended Petition which show that a viable claim for tortious interference has been

asserted, Plaintiff merely states "the complaint's statement of facts makes numerous

averments supporting each element in detail." See Plaintiffs Suggestions in Opposition,

p. 6. However, Plaintiff fails to cite to a single one of these "numerous averments" that

purportedly support his claim. The reason is clear - there are no allegations which cure

the pleading deficiencies highlighted by the Defendants.

With respect to his claim against Mr. Immelt, Plaintiff appears to be suggesting-

for the first time - that he is actually suing Mr. Immelt for conspiracy to commit tortious

interference. See Plaintiff's Suggestions in Opposition, p. 7. In doing so, Plaintiff relies

heavily upon Thomas v. Sterling Finance Co.., 180 S.W.2d 788 (Mo. App. 1944). But as

the Thomas court held, "the charge of conspiracy does not warrant a recovery if there is

no right of action independent of the conspiracy." Id. at 793. Thus, Plaintiff's

conspiracy claim cannot survive unless he adequately pleads a valid claim for tortious

interference. As was explained in detail in the Defendants' Motion to Dismiss, Plaintiff
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has failed to properly plead a claim for tortious interference. Thus, he has not asserted a

claim for which relief can be granted.

III. CONCLUSION.

Based upon the foregoing, as well as the grounds set forth in the Defendants'

Motion to Dismiss, Plaintiff has failed to properly assert a claim for breach of contract

and a claim for tortious interference with business expectancy. Thus, the Defendants'

Motion should be granted, and Counts III (breach of contract) and IV (tortious

interference) of Plaintiffs' Amended Petition should be dismissed with prejudice.

Respectfully submitted,

HUSCH BLACKWELL

4801 Main Street, Suite 1000
Kansas City, MO 64112
Telephone: (816) 983-8000
Facsimile: (816) 983-8080
john. power@huschblackwell.com
michael.hargens@huschblackwell.com
sean.lafertergjhuschblackwell.com

ATTORNEYS FOR DEFENDANTS
GENERAL ELECTRIC COMPANY,
GENERAL ELECTRIC CAPITAL BUSINESS
ASSET FUNDING CORPORATION, GE
TRANSPORT AnON SYSTEMS GLOBAL
SIGNALING, LLC, AND JEFFREY IMMELT
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CERTIFICATE OF SERVICE

I hereby certify that on this 'it day of March, 2010, a copy of the foregoing
was sent to Plaintiff Samuel K. Lipari bye-mail and also served by U.S. Mail, postage
prepaid, and properly addressed to the following:

Samuel K. Lipari
803 S. Lake Drive
Independence, MO 64053
E-mail address:Saml(cv.MedicalSupp\vChain.com
PLAINTIFF PRO SE

James C. Morrow, Esq.
Abagail L. Pierpont, Esq.
Morrow, Willnauer & Klosterman, L.L.c.
Executive Hills East, Building A
10401 Holmes, Suite 300
Kansas City, MO 64131-3405
Telephone: (816) 382-1382
Fax: (816) 382-1383
E-mail:jmorro\v(Q).m\vklaw.com

apierpoint((V,mwklaw.com
ATTORNEYS FOR DEFENDANTS SWANSON
MIDGLEY LLC, CHRISTOPHER BARHORST, and
HOLLY L. FISCHER

Spencer J. Brown
Deacy & Deacy, LLP
920 Main Street, Suite 1900
Kansas City, MO 64105
Telephone: (816) 421-4000
Fax: (816) 421-7880
ATTORNEYS FOR DEFENDANT
TROPP ITO & MILLER, LLC

Chapel Ridge Multifamily, LLC
3460 NE Akin Blvd.
Lee's Summit, MO 64064
DEFENDANT
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Regus Management Group, LLC
15305 Dallas Parkway, Ste. 1400
Addison, TX 75001
c/o SCS Lawyers Incorporating Service, Inc.
150 S. Perry St.
Montgomery, AL 36104
DEFENDANT

Lianne Zellmer
Regus
2300 Main St., Suite 900
Kansas City, MO 64108
Telephone: (816) 448~3100
E-mail: Liannc.zellmer(Zil.regus.com

Wells Fargo
420 Montgomery St.
San Francisco, CA 94163
DEFENDANT

Wachovia Dealer Services, Inc.
8575 W. 11o" St., Suite 100
Overland Park, KS 66210
DEFENDANT
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